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QUESTIONS PRESENTED 

1. Where defendant is charged in one information con¬ 
taining eighteen counts must eighteen separate judgments 
be rendered by the trial court? 

2. Was the intention of Congress to base the right of 
appeal on the method of imposing sentence, or on the 
amount of the penalty imposed. 

3. Did Congress intend a right of appeal in this type 
case? 
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This appeal is taken from an order of the Municipal 
Court of Appeals for the District of Columbia dismissing 
an appeal from judgment of the Municipal Court, Criminal 
Division. Application was made to this Court for the al¬ 
lowance of an appeal pursuant to the statute so made and 
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provided. This appeal was allowed by order of this Court 
on June 20, 1951. 

STATEMENT OF THE CASE. 

Defendants, W. W. Chambers, Sr., and W. W. Chambers, 
Jr., are charged with eighteen separate violations of Wage 
Order No. 7 of the Minimum Wage and Industrial Safety 
Board under authority of the District Minimum Wage 
Law. Code 1940, 36-401, et seq., as amended. Code 1940, 
Supp. Vll, 36-401, et seq. Trial was had without jury, and 
the judgment of the trial court was guilty; the following ' 
entries were made on the back of the information: 

“Jan 22 1951 

PLEA NOT GUILTY 
Contd. Advisement 

Jan 26 1951 

JUDGMENT GUILTY 

SEE INSIDE—SEE INSIDE 

Jan 26 1951 

JUDGMENT GUILTY 
Ct #1—$25— 

Ct. #2—$25—concurrent with Ct. 1 
Ct. #3—$25—concurrent with Ct. 1 
Ct. #4—$25—after Ct. 1 
Ct #5—$25—concurrent with Ct. 4 
Ct. #6—$25—concurrent with Ct. 4 
Ct. #7—$25—after Ct. 4 
Ct. #8—$25—concurrent with Ct 7 
Ct. #9—$25—concurrent with Ct 7 
Ct. #10—$25—after Ct 7 

Ct. #11 thru 18—$25 dollars on each count to run con¬ 
currently with count #10 (total fine $100) Appeal 
noted deft to post $100 surety bond or $100 cash. 
colL” 

Defendants’ timely filed notice of appeal because the 
penalty involved was not less than $50.00. The District 
of Columbia moved to dismiss, contending that an applica¬ 
tion for the allowance of an appeal should have been filed 


5 


In the Yeager case eight separate trials could have been 
held, here only one could be held. In this case there could 
not have been eighteen separate trials, one for each count 
of the information filed. See Gillespie v. Walker , 296 F. 
333, wherein the Court states as follows: 

“This brings us to the more important question pre¬ 
sented, viz. The right of the trial court, after the ren¬ 
dition of its judgment under the first count of the 
information, to render a second judgment against 
the accused. This is a most interesting question of 
far reaching importance, and arises constantly in the 
administration of justice. . . . The practice of joining 
many different offenses, generally of similar character, 
under separate counts in the same indictment, or in¬ 
formation, universally prevails. . . . Each count is 
treated as charging a separate offense, and . . . judg¬ 
ment may be rendered on all the counts, or under any 
single count . . . but the question here presented is 
whether the case may be combined ... as a common 
cause ... and then divided and split up thereafter, for 
the purpose of imposing sentence, into as many cases 
as there are counts in the information or indictment 

_the ends of justice require that the judgment when 

entered shall be as a single judgment.’’ 

In Edgerton v. Commonwealth, 5 Allen (Mass.) 514, the 
theory of appellants that there is only one judgment in 
this case is given support by the following words of the 
Court: I 

“Upon an indictment the plea of not guilty raises 
an issue upon each and every one of the several counts, 
and the defendant may ... be convicted upon one, or 
more than one, or upon all of them. But there can be 
only one judgment upon the indictment, and this must 
be . . . upon the . . . count or counts upon which the 
defendant has been found guilty. It is a necessary 
consequence from this principle that a judgment ren- j 
dered and sentence awarded in pursuance thereof dis- I 
poses of the whole indictment.” 

In further support of appellant’s theory that one judg- j 
ment exists in this case see Commomvealth v. Foster, 122 j 
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Mass. 322, 323 (23 Am. Re. 326) where the Court speaks 
these words: 

“In Edgerton v. Commonwealth, this court was of 
the opinion that there could be only one judgment upon 
the indictment — and the same view has been affirmed 
in other states. Guenther v. People, 2 N. Y. 100; Girts 
v. Commonwealth, 22 Pa. St. 351; Weinzopflin v. State, 
7 Blackf. 186; Stoltz v. People, 4 Scam. 168; State v. 
Hill, 30 URS 416; Kirk v. Commonwealth, 9 Leigh, 627; 
Valours v. State, 6 Ala. 200; Morris v. State, 8 Sun. & 
Marsh 762.” 

In People v. Ryan, 74 Cal. App. 125, 132, 239 P. 419, 
further support of appellant’s single judgment theory is 
found in the following language of the Court: 

“The Court below pronounced a separate sentence 
on each count under which the defendant was con¬ 
victed, and provided the sentences run consecutively. 
Appellant has treated these separate sentences as 
constituting ... a single judgment and has appealed 
from the final judgment of conviction in the action. 
It is ordered that the judgment be, and the same hereby 
is, modified as follows: By striking from said judg¬ 
ment the sentence imposed and based upon conviction 
under counts 13, 18, 25, 29 and 30 of the indictment. 
In all other respects and with reference to all other 
portions of said judgment the same are hereby af¬ 
firmed.” 

2. At the conclusion of the trial of this case in the Crim¬ 
inal Division of the Municipal Court appellants (then de¬ 
fendants) were fined $100.00. See notation on information 
“(total fine $100.00)”. 

Defendant’s attorney after conferring with persons 
in the A dmi nistrative Office of the Criminal Division of 
the Municipal Court, and carefully reading the rules of 
court regarding appeals determined that notice of appeal 
rather than application for appeal was the proper pro¬ 
cedure to assure appellate review in this case. If an ap¬ 
plication for appeal had been filed, the state of the law 
governing appeals is such that the District of Columbia 
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citing the Yeager case could have contended that having 
only a single information, notice of appeal and not appli¬ 
cation for appeal was proper in this case. Because of this 
uncertainty in the law defendants were compelled to make 
a choice, and presently contend that the choice to appeal 
of right was not an error. 

A major factor in convincing defendants that notice of 
appeal was proper is that Congress intended the penalty 
imposed to be the governing consideration, and not the 
manner of imposing sentence. There can be no question 
that the penalty in this case is $100.00, but the lower court 
has held that Congress did not intend the penalty to be 
the test, but rather the method by which the penalty is 
reached. 

If defendant had been fined $50.00 on each count con¬ 
currently the total penalty on the 18 counts of the informa¬ 
tion would have been $50.00, and the District of Columbia 
does not question a right of appeal in such case. However, 
if the Court imposed a sentence of $49.99 on each of the 
counts to run consecutively the eighteen counts would total 
$899.82; the District of Columbia and the Municipal Court 
contend defendant has no right to appeal because there is 
not a penalty on any single count in excess of $49.99. Could 
this be what Congress intended? No, of course not. As the 
Constitution sets $20.00 as the measure of a jury trial. 
Congress set $50.00 as the measure of the right to appeal 
in cases such as this. The Constitution provides “where 
the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved ”. Whether the 
$20.00 was taken $1.00 at a time or not is not the test. It 
is the total sum of $20.00. 

In the Congressional act governing the appeal in cases 
such as is now before the Court the words “where the 
penalty imposed is less than $50.00” says nothing about 
how the penalty shall be reached, and therefore it must be 
assumed the manner of arriving at the figure of $50.00 is 
not a factor Congress intended to determine the right to 
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appeal. The test is the penalty in a given case, and not 
the method selected by the trial judge in imposing sen¬ 
tence. If this were not so, the trial judge could fine in 
this case a sum of $899.82 and by carefully allocating a 
certain portion of the fine to each of the eighteen counts, 
namely $49.99 on each count to run consecutively, deny 
to defendants the right to appeal which Congress meant 
to preserve. 

3. Congress intended to preserve the right to appeal in 
this type case and Associate Judge Clagett refers to House 
Report No. 1236, 77th Congress, 1st Session (1941); and 
Senate Report No. 1116, 77th Congress, 2d Session (1942). 
In the second paragraph of Judge Claggett’s dissent, page 
five of the opinion appears the following: 

“As originally reported by the Senate and House 
Committees, the bill which became the present statute 
provided for appeals as of right from all judgments, 
both civil and criminal, except those in the Small 
Claims Branch of the Civil Division of the Municipal 
Court. Subsequently it was suggested to Congress that 
appeals as of right were unnecessary in petty criminal 
cases, and an amendment was offered and adopted em¬ 
bodying the present provision for application of appeal 
in criminal cases where the penalty imposed is less 
than $50. While the present issue was not presented 
to Congress, I believe it may fairly be said that the 
* intent was to give appeals as of right in all but very 
small criminal cases. I can not reconcile this view of 
the legislative history of the Act with a holding deny¬ 
ing an appeal as of right under the circumstances of 
the present case. Regardless of technicalities, de¬ 
fendants, prosecuted on one information, were in¬ 
formed they must pay a total fine of $100. They im¬ 
mediately gave oral notice of appeal and followed with 
a formal written notice of appeal within five days. 
Realizing as I do that the questions is jurisdictional, I 
nevertheless have concluded that a reasonable inter¬ 
pretation of the statute gives these defendants the 
right of appeal to this court. 

I would overrule the motion to dismiss the appeal/’ 


CONCLUSION. 


In view of the above we say the ruling of the Municipal 
Court of Appeals was error and should be reversed. 

Habby E. Taylob, Jb., 

Leonard A. Block, 

600 F Street, N. W., 
Washington, D. C., 

ME-0482, 

Counsel for Appellants . 
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because the penalty imposed was less than $50.00. The 
motion to dismiss the appeal was granted by the Munici¬ 
pal Court of Appeals. One of the three judges vigor¬ 
ously dissenting and pointing out that the case of Yeager v. 
District of Columbia, D. C. Mun. App. 33 A2d 629, 71 
W. L. R. 1014, does not control the issue here involved and 
that Congress certainly intended appeals of right in cases 
such as this, the Chambers case. The dissenting opinion 
clearly indicates that the majority of the Court erred in 
holding that the Yeager case controlled this case because 
as stated by Associate Judge Claggett, speaking of this case 
in his dissent, page five of the opinion: 

“Here, however, regardless of whether the charges 
could have been brought in separate informations, the 
government elected to bring them as several counts 
of the same information, and the net result was the 
imposition of a total penalty of more than $50.” 

Appellants filed an appeal of right and contend the rec¬ 
ord of judgment in the Municipal Court, Criminal Division, 
particularly the entries “JUDGMENT GUILTY” and 
“ (total fine $100) ”, support appellant’s right to appeal be¬ 
cause the penalty is $100 and not “less than $50.00” so as 
to require application for appeal under Title 11-722 (a) of 
the D. C. Code 1940 ed. (Act of April 1, 1942, 56 Stat. 195, 
Ch. 207, sec. 7) which provides as follows: 

“. . . reviews of judgments in the criminal branch 
of tile court where the penalty imposed is less than 
$50, shall be by application for the allowance of an 
appeal, filed in said Municipal Court of Appeals.” 

STATUTES INVOLVED. 

Code 1940, 11-772 Supp. VII Right to appeal . . . 

“. . . reviews of judgments in the criminal branch 
of the court where the penalty imposed is less than 
$50, shall be by application for the allowance of an 
appeal, filed in said Municipal Court of Appeals.” 
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Code 1940, 36-417 (19:228) Penalties for violations: 

• 

“Whoever violating this chapter, whether an em¬ 
ployer or his agent, or the director, officer, or agent 
of any corporation, shall be deemed guilty of a mis¬ 
demeanor; and upon conviction thereof, shall be pun¬ 
ished by a fine of not less than $25.00 nor more than 
$100.00 or by imprisonment not less than ten days nor 
more than three months, or by both such fine and im¬ 
prisonment.” 

STATEMENT OF POINTS. 

The following are the points on appeal: 

1. Where defendant is charged in one information con¬ 
taining eighteen counts there can be only one judgment. 
In this case the judgment was guilty and was so recorded. 
See entry on information “JUDGMENT GUILTY”. 

2. Congress intended the amount of the penalty, not the 
manner of imposing the penalty, to determine the right of 
appeal. See entry on information “(total fine $100)”. 

3. Congress intended a right of appeal in this type case. 

SUMMARY OF ARGUMENT. 

There is only one judgment not eighteen judgments 
where eighteen counts are contained in one information. 
Congress intended the penalty imposed to determine the 
right to appeal not the manner of imposing the penalty. 
Congress intended an appeal of right in this type case. 

ARGUMENT. 

1. The Yeager case (33 A. 2d 629, 71 W. L. R. 1014) on 
which the lower court based its opinion does not properly 
govern this case, as is pointed out in the dissenting opin¬ 
ion. In the Yeager case there are eight separate informa¬ 
tions filed, in this case there is only one. In the Yeager 
case there were eight separate cases, here there is only one. 


IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11,010 

W. W . Chambers, Sr., and W. W. Chambers, Jr^ 

Appellants, 

v. 

District of Columbia, Appellee. 

yiowancc of Appeal from the Municipal Court of 

Appeals. 

JOINT APPENDIX. 

Judge Scalley 

Information 20444 

District of Columbia, 
vs. 

W. W. Chambers, Sr., and W. W. Chambers, Jr., 
T/A W. W. Chambers Company 
Age 1400 Chapin Street, N. Color_ 

L. A. Block, 
Attorney. 




. MINIMUM WAGE LAW VIOLATION OP 

REGULATIONS. 

Witness: 

Goldie Carr, Investigatory 
Minimum Wage Board Officer. 

Anne M. Curtin, 

916 Pa. Ave., S. E. 

Ethel Gray Lloyd, 

1402 Ellison St, 

W. Falls Church, Virginia. 

Garnette B. Bowyer, 

1706 Euclid St., N. W., 

Cortland Apts. (Apt. 407). 

Nov. 24, 1950. 


ENTRY OF JUDGMENT AND SENTENCES. 


“Jan 22 1951 

PLEA NOT GUILTY 
Contd. Advisement 

Jan 26 1951 

JUDGMENT GUILTY 

SEE INSIDE—SEE INSIDE 

Jan 26 1951 

JUDGMENT GUILTY 
Ct. $1—$25— 

Ct. #2—$25—concurrent with Ct. 1 

Ct. #3—$25—concurrent with Ct 1 

Ct. #4—$25—after Ct. 1 

Ct. #5—$25—concurrent with Ct 4 

Ct. #6—$25—concurrent with Ct. 4 

Ct. #7—$25—after Ct. 4 

Ct. #8—$25—concurrent with Ct 7 

Ct. #9—$25—concurrent with Ct. 7 

Ct. $10—$25—after Ct 7 

Ct. #11 thru 18—$25 dollars on each count to run con¬ 
currently with count #10 (total fine $100) Appeal 
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noted deft, to post $100 surety bond or $100 cash. 
colL” 


OPINION. 

THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 1038 

W. W. Chambers, Sb., and W. W. Chambers, Jr., 

Appellants, 

District of Columbia, Appellee. 

Appeal from The Municipal Court for the 
District of Columbia, 

Criminal Division, 

ON MOTION TO DISMISS APPEAL 

(Argued March 12,1951 Decided May 2, 1951) 

Harry E. Taylor, Jr ., with whom Leonard A. Block was 
on the brief, for appellants. 

Edward A. Beard, Assistant Corporation Counsel, with 
whom Vernon E. West, Corporation Counsel, and Chester 
H. Gray, Principal Assistant Corporation Counsel, were on 
the brief, for appellee. 

Before Cayton, Chief Judge, and Hood and Clagett, 
Associate Judges. 

HOOD, Associate Judge: Defendants were charged with 
eighteen separate violations of Wage Order No. 7 of the 
Minimum Wage and Industrial Safety Board under author¬ 
ity of the District Minimum Wage Law*. 1 Six of these 
charges related to a female employee, Ethel Gray Lloyd, 
six related to another female employee, Garnette B. 
Bowyer, and the remaining six charges related to a third 
female employee, Anne M. Curtin. As to Ethel Gray Lloyd, 

l Code 1940, 36-401, et scq ., as amended, Code 1940, Snpp. VII, 36-401, 
et scq . 


I 
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it was alleged in the first count that defendants as her 
employers failed to pay her the minimum wage during 
each week of the period between the week ending May 7, 
1949, through October 29, 1949. The second count made 
the same allegation as to the weeks between November 5, 
1949, and April 29, 1950. The third count made the same 
allegations for the period between May 6, 1950, and Sep¬ 
tember 16, 1950. Covering the same periods and the same 
employee, counts ten, eleven and twelve alleged that the 
employers failed to keep required records of her employ¬ 
ment. The charges as to Garnette B. Bowyer and Anne 
M. Curtin followed the same pattern as those relating to 
Ethel Gray Lloyd. Each of the eighteen counts were so 
framed as to necessitate separate and different proof. 

Trial was had without a jury and defendants were found 
guilty on each of the eighteen*£ounts. A fine of $25 was im¬ 
posed on each of the counts but the sentences further pro¬ 
vided that as to fourteen of the counts the fines would run 
Vconcurrently” while as to the remaining four of the counts 
the sentences would run “after” another. The net effect 
of the sentences was that the employers should pay $25 
separately as to each of the three employees on the charges 
of paying less than the minimum wage and also a separate 
fine of $25 on all of the charges for failing to keep proper 
records. Separate entries were made of the fines as to each 
count but in parentheses following all such entries there 
was included a notation “total fine $100.” 2 

Defendants filed no application for appeal in this court 
but notice of appeal was filed in the trial court on January 
31, which was more than three days after January 26 (a 
Friday) when sentence was imposed. The District of Co¬ 
lumbia moved to dismiss on the ground that, while the ag¬ 
gregate of the fines was $100 no fine on any count exceeded 
$50 and that therefore there was no right of appeal. De¬ 
fendants opposed the dismissal urging that the aggregated 
fines of $100 gave them the right of appeal. Since the exact 
question presented is one of first impression in this juris¬ 
diction, we asked for briefs and ordered oral argument. 

The statute creating this court provides that “reviews of 
judgments in the criminal branch of the (Municipal) court 
where the penalty imposed is less than $50, shall be by ap- 

2 Penalties tinder the statute. Code 1940, 3G-417, are not less than $23 nor 
more $100 or imprisonment of not less than ten days nor more than three 
months or both such fine and imprisonment. 


* 
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plication for the allowance of an appeal,” and that such 
application “shall be filed” in this court “within three days 
from the date of judgment.” Code 1940, Supp. VII, 11-772. 
If that provision is applicable here then the appeal must 
be dismissed. 

In Yeager v. District of Columbia, D. C. Mun. App., 33 
A. 2d 629, 71 W. L. R. 1014, a defendant was convicted 
under eight separate informations charging that he oper¬ 
ated four rooming houses without licenses and without 
bathing facilities. The cases were tried together and de¬ 
fendant was convicted and fined $25 in each case. We held 
he had no right of appeal, saying: 

“The penalty imposed on appellant on each 
charge was less than $50, but instead of filing ap¬ 
plications for appeal, he filed a notice of appeal as 
of right. Although the total of the penalties im¬ 
posed on the eight charges amounted to $200, ap¬ 
pellant cannot be allowed to consider the total as 
one penalty and thereby avoid the express lan¬ 
guage of the statute. Each charge was a separate 
offense, covered by a separate information. Each 
charge required separate proof. A separate judg¬ 
ment or penalty was imposed on each charge. 

“Consolidation for trial did not destroy the 
separate identity of each charge or the judg¬ 
ments thereon. The judgment in each case was a 
single judgment from which there was no right of 
appeal but only the right to make application for 
an appeal. The right of appeal is a statutory right 
and the jurisdiction of this court is purely statu¬ 
tory. We have no discretion to entertain appeals 
not taken in accordance with the statute, and we 
cannot extend the language of the statute.” 

The only distinguishing feature between this case and 
the Yeager case is that here the various charges were made 
in sepaerate counts in one information and there they were 
made in separate informations. Where separate and dis¬ 
tinct transactions of the same general nature are involved, 
the use of one indictment or information with separate 
counts is permitted. 8 The use of a single information with 
multiple counts is a decided convenience, 4 but if separate 

• 3 Solomon v. United States, 58 App. D. C. 182, 26 F. 2d 554. 

4 People v. Carr, 6 Cal. 2d 227, 57 P. 2d 489. 
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offenses are charged in separate counts they do not lose 
their identity because of their inclusion in one information. 
The charges remain separate and require separate proof. 
Each requires a separate verdict or finding and if the ver¬ 
dict or findings is guilty separate sentences may be, as here, 
imposed. - ' On appeal separate errors may be assigned with 
respect to the several convictions and one conviction may be 
reversed and another affirmed. From the filing of the 
information through trial and on to appeal the offenses 
remain separate. 

! The result is that we have here eighteen separate judg¬ 
ments imposing eighteen separate penalties of less than 
$50. The statute says that reviews of such judgments shall 
be by application for allowance of appeal filed in this court 
within three days from the date of judgment. The statu¬ 
tory procedure was not followed and we cannot alter the 
statute by giving a right of appeal where the statute does 
not allow it. Because as a matter of convenience the sepa¬ 
rate charges were placed in one information and tried at 
one time, we cannot hold that the separate sentences may 
be added together to mate the amount requisite for an ap¬ 
peal of right. 0 To do so would be to permit a mode of pro¬ 
cedure to overcome express statutory language. 

! Appeal dismissed. 

CLAGETT, Associate Judge, dissenting: I am unable to 
agree with the opinion of the court in the present case. 
While it is undoubtedly true, generally speaking, that for 
certain purposes, such as the imposition of sentence, differ¬ 
ent counts of an information, based on separate and distinct 
offenses and requiring separate proof, are deemed sepa¬ 
rate, yet I do not believe that the same rule applies for 
appellate purposes. The present opinion of the court relies 
almost entirely on the authority of Yeager v. District of 
Columbia, D. C. Mun. App., 33 A. 2d 629, 71 W. L. R. 1014. 
While I was not a member of the court at the time of that 
decision, I would follow it if I thought it governed the pres- 


5 Solomon v. United States, supra, footnote 3. In some instances courts im¬ 
pose a general sentence on the several counts, but that was not done here. 
The notation ** (total fine $100) ” was evidently explanatory of the net effect 
of the various judgments and was likely intended for the guidance of the 
fln«iTn»inl clerk of the court whose duty is to receive payment of fines. 

c Adams Express Co. v. Commonwealth, 175 Ky. 825, 195 S. W. 109; State 
v. Sanders, 159 La. 956, 106 So. 455. 
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ent case. In the Yeager case, involving separate informa¬ 
tions, there were actually different sentences or judgments 
under the different informations, each of them of less than 
$50. Here, however, regardless of whether the charges 
could have been brought in separate informations, the gov¬ 
ernment elected to bring them as several counts of the same 
information, and the net result was the imposition of a total 
penalty of more than $50. Whether there were several 
judgments or one judgment is a question of interpretation. 
The total fine (or judgment) was actually entered on the 
information. We must assume this was done by order of 
the trial court. The majority opinion assumes, without 
justification, in the view that I take of the case, that the 
entry “total fine $100” was only explanatory of the net 
effect of the various judgments “and was likely intended 
for the guidance of the financial clerk of the court whose 
duty is to receive payment of fines.” I believe that, to say 
the least, the entry was ambiguous and that such ambiguity- 
should be resolved in favor of defendants. If the judgment 
is considered as a total fine of $100,1 think that such judg¬ 
ment undoubtedly is appealable as of right. That the trial 
court was authorized to impose such a total fine can hardly 
be questioned. 1 

As originally reported by the Senate and House Com¬ 
mittees, the bill which became the present statute provided 
for appeals as of right from all judgments, both civil and 
criminal, except those in the Small Claims Branch of the 
Civil Division of the Municipal Court. 2 Subsequently it was 
suggested to Congress that appeals as of right were un¬ 
necessary in petty criminal cases, and an amendment was 
offered and adopted embodying the present provision for 
applications of appeal in criminal cases where the penalty 
imposed is less than $50. While the present issue was not 
presented to Congress, I believe it may fairly be said that 
the intent was to give appeals as of right in all but very 
small criminal cases. I cannot reconcile this view of the leg¬ 
islative history of the Act with a holding denying an appeal 
as of right under the circumstances of the present case. 
Regardless of technicalities, defendants prosecuted on one 
information, were informed they must pay a total fine of 


1 McKee v. Johnston , 9 Cir., 109 P. 2d 273, cert, denied, 309 U. S. 664. 

2 House Report No. 1236, 77th Congress, 1st Session (1941); Senate Report 
No. 1116, 77th Congress, 2d Session (1942). 
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$100.' 1 They immediately gave oral notice of appeal and 
followed with a formal written notice of appeal .within five 
days. Realizing as I do that the question is jurisdictional, 
I nevertheless have concluded that a reasonable interpreta¬ 
tion of the statute gives these defendants the right of ap¬ 
peal to this court. 

I would overrule the motion to dismiss the appeal. 


UNITED STATES COURT OF APPEALS 

For the District of Columbia Circuit 
April Term, 1951 
No. 11,010 

W. W. Chambers, Sr., and W. W. Chambers, Jr., 

Petitioners, 

vs. 

District of Columbia, Respondent. 

Municipal Court of Appeals No. 1038 

1 Before: Stephens, Chief Judge, Fahy, Circuit Judge, and 
Groner, Circuit Judge, Retired. 

ORDER. 


On consideration of the petition for the allowance of an 
appeal from the judgment of the Municipal Court of Ap¬ 
peals entered herein May 2, 1951, of the briefs of the par¬ 
ties, and of the oral arguments of counsel for the parties, 
it is 

Ordered by the Court that an appeal from said judgment 
be, and it is hereby, allowed. 

Per Curiam. 

Dated: June 20, 1951. 

3 The information was brought against William W. Chambers, Sr., and W. 
W. Chambers, Jr., trading as W. W. Chambers Company. I assume that the 
judgment means that the two defendants are to pay the fine jointly. 
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QUESTION PRESENTED 

In the opinion of appellee the question is: 

Does the Act of Congress establishing appellate pro¬ 
cedure from the Municipal Court for the District of Colum¬ 
bia to the Municipal Court of Appeals for the District of 
Columbia provide for and permit appeal as of right in 
criminal cases in which a single information embodies eigh¬ 
teen counts, in which after judgment a sentence of $25 fine 
is imposed upon each separate count, in which four of the 
counts (each relating to a separate type or category of 
offense), are to run consecutively, and in which the total 
aggregate penalty amounts to $100, or must an appeal from 
such conviction be taken by application? 
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BRIEF FOR APPELLEE 


1 • t ' ' - . ' " 

COUNTER STATEMENT OF THE CASE 

* • » ' '• • • * 

The appellants were jointly charged in one information 
containing eighteen seperate counts with violations of 
Minimum Wage Order No. 7 promulgated by the Minimum 
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i 



Wage and Safety Board of the District of Columbia. 
Counts 1 to 3 thereof alleged a failure to pay the minimum 
required wage to one Ethel Gray Lloyd during three sepa¬ 
rate pay periods respectively. Counts 4 to 6 respectively - 
alleged such a failure with respect to one Gamette B. 
Bowyer during three separate pay periods. Counts 7 to 9 
respectively alleged such a failure with respect to one Anne 
M. Curtin during three separate pay periods. Counts 10 to 
18 alleged a concomitant failure to keep certain required 
work records with respect to each of the three mentioned 
employees during each series of three pay periods. 

After trial without jury the appellants were adjudged 
guilty upon each of the counts of the information (the in¬ 
formation simply bears a notation “judgment guilty”, 
with no other record of judgment being entered in the 
cause), and a sentence of $25 fine was imposed upon each 
Of the eighteen counts. The fines upon counts 1,4,7 and 10, 
the same being the first counts relating to each of the four 
categories of offenses, were imposed to run consecutively 
and the fines upon the remaining counts were imposed to 
run concurrently with the first count of the category of of¬ 
fense to which they were related. 

' Appeal -as of right was noted from this adjudication. 
The District of Columbia moved to dismiss such appeal on 
the ground that pursuant to the provisions of Title 11-772 
(a), D. C. Code, 1940 Ed., Supp. VII (Act of April 1,1942, 
56 Stat. 195, Ch. 207, §7), appeal from this adjudication 
could have been sought only by application. The Municipal 
Court of Appeals for the District of Columbia in an opinion 
reported at 80 A. 2d. 397, App. 3, Claggett, Associate Judge, 
dissenting, dismissed the appeal. Appellants petitioned 
this Court for an allowance of appeal from the judgment 
of the Municipal Court of Appeals for the District of Co¬ 
lumbia and, after briefs by the parties and oral hearing 
upon the issue, this Court in an order dated June 20, 1951, 
allowed appeal. 


SUMMARY OF ARGUMENT 

The use of the multiple count information or indictment is a 
procedural technique both familiar and acceptable in die criminal 
law. It is used on occasion to charge the commission of separate 
crimes in the same indictment or information and on occasion to 
charge the same crime in varying language. In the case at bar 
the multiple count information was indisputably used for die 
former purpose; for each violation charged was a separate one 
requiring distinct and individual proof to establish prima fade 
the offense set forth in each count. 

While it is sometimes the practice for Federal District Courts 
in such cases to enter a joint judgment upon die various counts 
upon which a conviction is had of die multiple count informa¬ 
tion or indictment charging separate crimes this practice is be¬ 
lieved to be without precedent in the Municipal Court for die 
District of Columbia. Although the notation “judgment guilty” 
upon die information in die case at bar might lend some color 
of claim that this practice was attempted herein, the entry of a 
separate sentence upon each count of the information effectively 
and conclusively inhibits the further development of such a 
postulate. 

It is fundamental that in criminal cases the sentence is the 
judgment and, since eighteen separate sentences were imposed, 
there were eighteen separate judgments existing, with the penalty 
upon no one of them greater than die imposition of a $25 fine. 
§11-772(a) of the D. C Code, 1940 £<L, Supp. VII, controlling 
appeals from the Criminal Division of the Municipal Court for 
the District of Columbia, provides that in all criminal cases in 
which the penalty imposed is less than $50 the appeal must be 
by application. Since no application for allowance of appeal 
was filed with the Municipal Court of Appeals within the time 
or in the manner prescribed by the statute, die Municipal Court 
of Appeals for the District of Columbia had no alternative hut to 
dismiss the appeal noted as of right and correctly decided die 
law in so doing. 
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-V ARGUMENT' 

t There can be no question but that persons aggrieved by 
criminal judgment of the Municipal Court for the District 
of Columbia should not be deprived of the appellate remed¬ 
ies available to them by confusion or indecision existing in 
respect to the method they employ in prosecuting the ap¬ 
peal.'., 'I-* - •••*. ,‘L " .• - * ,U \ ' 

j On the other hand. Congress has drawn a line of demarca¬ 
tion between the appeal of those Municipal Court criminal 
cases in which the penalty imposed is sufficient to justify 
an appeal as of right and those which may be characterized 
as petty offenses which the Municipal Court of Appeals for 
the District of Columbia has discretion to review or not as 
it sees fit*. While this line is arbitrary, it is nevertheless 
inflexible and does not permit of infringement upon equita¬ 
ble considerations. .. a ^ , 

* In §ll-772(a) of the D. C. Code, 1940 EcL, Supp. Vil, 
Congress placed this line between those cases in which the 
penalty by fine was $50 or more and those cases in which the 
fine was less than $50. . . - . . 

Early in the history of the Municipal Court of Appeals an 
attempt was made by a convicted defendant to aggregate 
the penalties imposed by criminal judgments to secure ap¬ 
peal as of right In the case of Yeager v. District of Colum¬ 
bia, D. C. Mun. App., 33 A. 2d 629, 71 W’. L. R. 1014, the 
defendant had been convicted upon eight separate charges 
set forth in eight separate informations alleging that he 
operated four rooming houses without licenses and without 
bathing facilities. These informations were all tried at the 
same time; the defendant was convicted upon each of them 
and fined $25 upon each information. He appealed as 
of right and the Municipal Court of Appeals of its own 
motion raised the question of its jurisdiction saying: 


“The penalty imposed on appellant on each 
charge was less than $50, but instead of filing ap- 
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plications for appeal, he filed a notice of appeal 
as of right. Although the total of the penalties im¬ 
posed on the eight charges amounted to $200, ap¬ 
pellant cannot be allowed to consider the total as 
one penalty and thereby avoid the express language 
of the statute. Each charge was a separate offense, 
covered by a separate information. Each charge 
required separate proof. A separate judgment or 
penalty was imposed on each charge. 

“Consolidation for trial did not destroy the 
separate identity of each charge or the judgments 
thereon. The judgment in each case was a single 
judgment from which there was no right of appeal 
but only the right to make application for an ap¬ 
peal. The right of appeal is a statutory right and 
the jurisdiction of this court is purely statutory. 
We have no discretion to entertain appeals not 
taken in accordance with the statute, and we can¬ 
not extend the language of the statute.” ; 


The issue in the Teager case, supra, is directly analogous 
to that at bar except for the fact that in that case the 
charges were preferred on separate informations and in 
the instant case they were preferred upon separate counts 
in the same information. The mere fact that the separate 
charges are presented in one information is no distinction 
of legal substance. In Solomon v. United States, 58 App. 
D. C. 182, 26 F. 2d 554, this Court affirmed separate sent¬ 
ences entered upon seven separate counts contained in two 
indictments on the ground that each count in each indict¬ 
ment constituted a distinct crime which could be punished 
separately. Accordingly, appellants are in no position to 
assert the claim that confusion or -ambiguity in the Act 
establishing the qualified jurisdiction of the Municipal 
Court of Appeals in this case was so confusing or ambigu¬ 
ous that they were inadvertently deprived of their appellate 
remedy. Only a casual examination of the pertinent statute 
and the direct precedent of the Yeager and Solomon cases, 
supra, existing at the time appellants made their election 



as to the method of appellate procedure to be adopted, 
should have convinced them beyond peradventure of a doubt 
that by appealing as of right they were abondoning all 
claims of equity, hardship, entrapment, or confusion and 
were proceeding squarely on the theory that the Municipal 
Court of Appeals incorrectly decided the Yeager case, 
supra . _ 

' The real question before this Court is: Was the Yeager 
case correctly decided! 

In this connection it is first well to consider the approach 
of the appellants to this question. At no time in their 
presentation of their case have they questioned the philo¬ 
sophy, the propriety or the integrity of the decision of the 
Municipal Court of Appeals in the Yeager case. They rest 
entirely upon the proposition that the instant case is not 
affected by the Yeager case. They state that when eighteen 
counts are embodied in one information there can be only 
one judgment and that this one judgment in the instant case 
is in the amount of $100. In support of this position they 
1 rely upon one case decided in the Federal courts, GiUespie 
v. Walker, 296 F. 330, and in so doing they completely mis¬ 
construe the effect of that case. They take it to hold that 
only one judgment can be entered upon the several counts of 
a multiple count indictment upon which conviction is had. 
In truth the case holds that the sentencing judge may not 
1 sentence upon one count and then carry over into the next 
term of court other counts originally undisposed of for 
disposition at the later date, stating in brief that an attempt 
1 by the trial court to parcel out sentence after sentence at 
1 different times upon separate counts of a multiple count 
indictment is not in accord with American concepts of 
justice and, being a form of continuing jeopardy, is viola- 
1 tive of the spirit of the Constitution. The Gillespie case, 
supra, in no wise conflicts with the decision of this Court in 
the Solomon case, supra, nor with the accepted doctrine in 
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the Federal courts that separate sentences may be entered 
upon separate counts of a multiple count indictment. Ekberg 
v. United States, 167 F. 2d. 380; Yielding v. United States, 
173 F. 2d 46.; Reed v. United States, 142 F. 2d 435; Levine 
v. Hudspeth, 127 F. 2d 982, cert. den. 317 U. S. 628; Spirou 
v. United States, 24 F. 2d 796, cert. den. 277 U. S. 596; 
Bartholomew v. United States, 177 F. 902, cert. den. 217 
U. S. 608; McKee v. Johnston, 109 F. 2d 273, cert. den. 309 
U. S. 664. 

The language of the Gillespie case, supra, in asserting 
the evil of permitting the withholding of entry of sentence 
upon second and following counts of a conviction can be 
paraphrased to demonstrate the evils which will flow from 
a reversal of the instant case. The Court there said at p. 
333 “* * * the question here presented is whether the case 
may be combined, so to speak, as a common cause, until the 
verdict is rendered, or the plea of guilty made, and then 
divided and split up thereafter, for the purpose of impos¬ 
ing sentence into as many cases as there are counts in the 
information or indictment.” This language refers only to 
the practice of entering sentence upon separate counts at 
different times and does not support as it may appear to 
when taken out of context, appellants’ claim that only a 
single judgment may be entered upon separate'counts of 
the same indictment. Further, adoption of appellant’s 
theory that only a single judgment may be entered upon 
a multiple count information would afford appellants no re¬ 
lief. Necessarily appellants must treat the separate counts 
in the instant information as a common cause only long 
enough to note their appeal as of right and thereafter divide 
and split up the counts into eighteen separate charges if 
they Vould argue the propriety of the conviction upon 
each at the appellate level. But if appellants’ theory-is 
adopted and the judgment in the instant case was single, 
appellants are bound by the familiar doctrine of the crim¬ 
inal law that the general sentence or judgment upon an 


information containing more than one count, with a verdict 
of guilty upon each, will be sustained if the verdict entered 
upon any count is good and sufficient to support the judg¬ 
ment. Whitfield v. Ohio, 297 U. S. 431; Claasen v. United 
States, .142 U. S. 140; Marzani v. United States, 83 U. S. 
App. D. C. 78,168 F. 2d 133. In the situation they now find 
themselves, should this case be reversed and remanded for 
opinion on the merits, their conviction must be affirmed in 
• the Municipal Court of Appeals if any one of the eighteen 
counts upon which they were convicted is entitled to affirm¬ 
ance. They will thus be in the ludicrous position whereby 
their conviction for failing to pay the minimum required 
wage to Ethel Gray Lloyd must be affirmed because they 
failed to keep proper work records upon Anne M. Curtin. 

'• Nevertheless, this end is the only one to be reached if 
the entries “judgment guilty” and “total fine $100” are 
to be Tead together to compel a conclusion that the trial 
court intended to enter a single general judgment upon 
the eighteen counts upon which conviction was had. Such 
a conclusion may be briefly refuted by the following com¬ 
ments: • * :V: ‘ ■ *’•" '■* • 


A. So far as is known by undersigned counsel, a single 
general judgment upon conviction upon more than one 
count of a multiple count information has never been ren- 1 
dered in a criminal case in the Municipal Court for the 
District of Columbia to which the District has been a party. 
Thus, if this was Judge Scalley’s intent he was establishing 
a procedural precedent directly affecting appellate juris¬ 
diction of the case without either comment or opinion, and 
without communicating his. intent to counsel present. 

B, It is within the judicial knowledge of this Court that 
the case volume in the Criminal Division of the Municipal 
Court for the District of Columbia necessarily entails the 
entry of judgment upon the information with expeditious 
dispatch. This is generally done by the Court clerk with 
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a rubber stamp and the entry is initialed by the trial judge. 
The trial judge would have had jio occasion to anticipate 
ambiguity in his intent to enter separate sentences by 
reason of the single entry “judgment guilty” applicable to 
all eighteen counts contained in the information since the 
same procedure has been followed many times in the Muni¬ 
cipal Court without question. This is particularly true if, 
as is believed and represented by undersigned counsel, the 
entry of a general judgment upon a multiple count informa¬ 
tion is a practice not followed by the judges of the Municipal 
Court for the District of Columbia. 

C. Had a single judgment of $100 fine been intended the 
entry of a $25 fine upon each of the eighteen counts with 
provision for four of the penalties to run consecutively 
would have been a vain and unintelligible act 

D. The parenthetical statement “(total fine $100)” was 
obviously intended to guide the financial clerk of the Court 
charged with the responsibility for collection of the fine im¬ 
posed and was not intended to controvert the express 
sentence imposed with respect to each of the counts. 

Appellee has no desire to deprive appellants by technical 
objections of a consideration of the merits of their case at 
the appellate level. Neither has it any desire, however, to 
have the Yeager case, supra, which is believed to be a 
sound and rational decision upon which the bench and bar 
of the Municipal Court for the District of Columbia now 
rely, overthrown, or, alternately, to have it distinguished 
from the instant case without regard to the effect of the 
Solomon case, supra, and other Federal precedent, or upon 
nebulous equitable claims leaving Municipal Court appellate 
procedure in great confusion respecting whether an in¬ 
dividual case is subject to appeal as of right or by applica¬ 
tion. 
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CONCLUSION 

. It is respectfully submitted that the judgment of the 
Municipal Court of Appeals for the District of Columbia 
was right and should be affirmed. 

‘ Respectfully submitted, 

, » 

Verhon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C. 

Edward A. Beard, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellee, 
l District Building, 

Washington 4, D. C. 
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